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I. Definition of Pooling

Whelanv. Manziel,314 S.W.2d 126, 132 (Tex.Civ.App. — Texarkana 1958, writref'd n.r.e.)
contained the following definitions for “pooling” and “pooled unit™:

A pooled unit has a definite and fixed meaning. In the case of Campbell v. Fields, 5
Cir., 229 F.2d 197, 199, Judge Jones, speaking for the Court, quoted from an article
by Dean A. Allen King of the University of Tulsa, Oklahoma, wherein pooling was
defined as follows: '* * * the term 'pooling' is used, and will be so used throughout
this paper, to refer to the bringing together two or more small or irregularly-shaped
tracts of land to form a drill site in connection with a program of uniform well
spacing. The arrangement is essentially a species of joint venture whereby the various
owners of the tracts pooled join to drill a well and to share in the benefits to be
expected * * *.' (Emphasis added.) The court approved this definition. . . . . The word
'pool' when used to indicate the combination of things, indicates two or more. As
used here, it means to combine a part of the lease with 'other' land for drilling
purposes.

To similar effect was MCZ, Inc. v. Triolo, 708 S.W.2d 49, 53 (TexApp.-Houston [1st Dist.] 1986,
writ ref'd n.r.e.):

Pooling entails the joinder of various tracts of land sufficient for the issuance of a
permit to drill a well in accordance with applicable spacing rules. H. Williams & C.
Meyers, Oil & Gas Law, sec. 901 (abr. ed. 1975). Pooling is, in effect, a cross-
conveyance of interests in land by agreement among the participating parties, each
of whom obtains an undivided joint ownership in the royalty earned from the land in
the "block" created by the agreement. Royalty is distributed on the basis of the
proportion each party's acreage bears to the whole block. Brown v. Smith, 141 Tex.
425,174 S.W.2d 43, 46 (1943).

Browning Oil Co., Inc. v. Luecke, 38 S.W.3d 625, (Tex.App.-Austin 2000, pet. denied) emphasized
the regulatory reasons for pooling:

Often, if a tract is of insufficient size to satisfy the state's spacing or density
requirements, lessees will "pool" acreage from different leased tracts. Pooling allows
a lessee to join land from two or more leases into a single unit.

Prof. Jacqueline Lang Weaver provided the following example of a pooled unit:
First, the concept: Imagine a checkerboard with eight alternating black-and-white
squares on each side, containing a total of 64 individual squares. Assume each

square contains 10-acres of land, each owned by a different landowner. A lessee,
Bigg Oil, secures leases from each of the landowners—64 separate leases—each
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containing a pooling clause. Bigg Oil exercises its right to pool all 64 tracts into one
drilling unit totaling 640 acres and drills a gas well in the middle of the checkerboard.
This one well will hold all 64 leases in effect if it produces in paying quantities.
Operations on this one well will be treated as if the operations were taking place on
each individual square. In sum, one well holds 64 leases.

Jacqueline Lang Weaver, “Voluntary Pooling and Unitization”, p. 1, 35" Annual Ernest E. Smith
Oil, Gas & Mineral Law Bootcamp (2009).

Prof. Lang’s example would equally apply to the example of a single mineral owner owning
each of the sixty-four 10-acre tracts but entering into a separate lease with either the same lessee or
different lessees as to each 10 acre tract.

I1. Pooling as Distinguished from Unitization

Although the terms “pooling” and “unitization” are often used interchangeably in common
parlance by attorneys and also by the courts, there is a difference between the two terms which was
enunciated as follows:

“Pooling" or a pooled unit describes the joining together of small tracts or portions
of tracts for the purpose of having sufficient acreage to receive a well drilling permit
under the relevant state or local spacing laws and regulations, and for the purpose of
sharing production by interest owners in such a pooled unit. Bruce M. Kramer &
Patrick H. Martin, The Law of Pooling and Unitization 1-3 (3d ed. 2006).
"Unitization" or unit operations refer to the consolidation of mineral or leasehold
interests covering all or part of a common source of supply. Id. at 1-4.

El Paso Prod. Oil & Gas v. Texas State Bank, Case No. 04-05-00673-CV, fn. 4 (Tex.App. [4th Dist.]
3-14-2007, pet. denied) (Mem. Op.).

Asthe above definition indicates, “unitization” refers to field or reservoir wide development,
which entails much more to accomplish than a pooled unit around a single well. As noted by the
Bureau of Land Management in an online paper, “[t]he objective of unitization is to provide for the
unified development and operation of an entire geologic prospect or producing reservoir so that
exploration, drilling and production can proceed in the most efficient and economical manner by one
operator.”

One example of unitization is the Old Ocean Unit in Brazoria and Matagorda Counties. It
is many thousands of acres in size and incorporates enhanced recovery techniques to maximize
production and reduce the amount of hydrocarbons which will ultimately be left in place when it

! http://www.blm.gov/pgdata/etc/medialib//blm/ca/pdf/pdfs/bakersfield pdfs/minerals.
Par.52d79997 File.pdf/UnitAgmt.pdf

2



becomes uneconomical to continue production activities. Each tract in the unit has been assigned
a percentage of the total production from the unit, which was based upon a determination of the
amount of oil and gas originally in place under each such tract. At the time of its creation, almost
all of the mineral owners agreed to their acreage being unitized and the calculations which
established their royalty percentages in the production from the entire field-wide unit.

By contrast, a pooled unit is generally much smaller in size and is limited to the maximum
number of acres allowed under the terms of the applicable oil and gas leases, which typically provide
a maximum of 40 acres for oil and a maximum of 640 acres, plus a 10% tolerance for gas’. An
example of a pooled unit is shown in the attached pooling designation as Appendix A.

In a field or reservoir wide unit the area in which the rule of capture® has essentially been
suspended is much greater in extent than in a voluntary pooled unit. In a field wide unit, the optimal
boundaries of the unit will match the reservoir’s limits. Even though much of the production from
any individual well will have flowed from beneath another owner’s tract; competition for such
hydrocarbons has been negated because the owner of both the tract where the well is bottomed and
the owner of the tract from which the oil and gas flowed will share in the production based upon the
formula for sharing of production in the field wide unit which they have approved. Although there
is no competition for production within a voluntary pooled unit’s boundaries, there may very well
be competition for production with tracts outside of the pooled unit because the common reservoir
may be much larger than the boundaries of the pooled unit and the production from a unit well may
very well have flowed from that part of the reservoir located outside the boundaries of the pooled
unit; however, due to the rule of capture, there is no obligation to share in such production outside
the pooled unit’s boundaries.

III. A Voluntarily Pooled Unit Is Also Different than a Number of Other “Units”

Other types of units include:

2 The 10% tolerance for gas is based upon the practice of the Texas Railroad Commission in allowing

gas proration units to have a 10% tolerance. Although the Texas Railroad Commission has previously allowed oil
proration units to have a 10% tolerance in extremely limited circumstances, that practice has been essentially
discontinued, except to the extent allowed in special field rules. See Carroll Martin and D. Davin McGinnis, “All for
One and One for All: a Primer on Pooling in Texas”, pp. 7-8, 31% Annual Ernest E. Smith Oil, Gas and Mineral Law
Institute (2005).
3 The rule of capture was stated by the Texas Supreme Court in Coastal Oil & Gas Corp. v. Garza
Energy Trust,268 S.W.3d 1, 13 (Tex. 2008) as follows:

That rule gives a mineral rights owner title to the oil and gas produced from a lawful well bottomed
on the property, even if the oil and gas flowed to the well from beneath another owner's tract.
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1. A force pooled unit which, in Texas, is created by order of the Texas Railroad
Commission pursuant to the terms and authority granted under the Mineral Interest
Pooling Act, TEX. NAT. RES. CoDE Chapter 102;

2. A drilling unit which, in Texas, is a term used by the Texas Railroad Commission
and has reference to the acreage disclosed to the Railroad Commission on the plat
accompanying the drilling application and demonstrating that the operator has
sufficient unassigned acreage to meet the applicable density requirements; and

3. A proration unit, which, in Texas, is also a Texas Railroad Commission term and
refers to the acreage required to obtain the maximum production allowable for a
particular well in those instances where the Texas Railroad Commission has adopted
special field rules, rather than just using statewide spacing rules.

Individual leases may also contain definitions of “units” which are often used in connection
with the amounts of acreage which may be maintained by a producing or shut-in lease well after
expiration of the primary term and cessation of continuous drilling operations. For example, in some
of the leases which I have drawn up, I have used the term “producing block™ to designate that
acreage, both pooled and unpooled, which may be maintained after expiration of the primary term
and the cessation of continuous drilling operations. Other leases may use terms such as “production
units” or “producing units”.

IV.  Voluntary Pooling Requires Consent and/or Authorization

With the exception of forced pooling under the Mineral Interest Pooling Act, pooling of oil
and/or gas interests in Texas requires the consent of those being pooled. The reason such consent
must be obtained is based upon the legal effect of pooling, which is “that pooling effects a cross-
conveyance among the owners of minerals under the various tracts of royalty or minerals in a pool
so that they all own undivided interests under the unitized tract in the proportion their contribution
bears to the unitized tract.” Montgomery v. Rittersbacher, 424 S.W.2d 210, 213 (Tex. 1968). See
also PYR Energy Corp. v. Samson Res. Co., 456 F. Supp. 2d 786, 791-92 (E.D. Tex. 2006) which
stated:

The principal rationale for requiring express authority to pool an interest is based on
Veal v. Thomason, 159 S.W.2d 472 (Tex. 1942), which held that pooling effects a
cross-conveyance of interests. As a result of pooling, owners of mineral and royalty
interests no longer own full interests in their respective individual tracts; rather, after
pooling they own undivided interests in the entire pooled unit in the proportion that
each owner's contribution bears to the pooled unit. Such a significant change in
ownership rights, which reduces the percentage of ownership the mineral and royalty
owners had in their original tracts, necessarily requires express authorization of the
owner. See Montgomery, 424 S.W.2d at 213. This rationale applies equally to
working interests as well as to royalty interests. Id.
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a. Consent of Mineral Interest/Executive Rights Owners

To cover the mineral interest/executive rights owner’s consent, pooling provisions are
included in almost all oil and gas leases.

An example of a standard or typical pooling provision is as follows:

Lessee, at its option, is hereby given the right and power to pool or combine the
acreage covered by this lease, or any portion thereof, as to oil and gas, or either of
them, with other land, lease or leases in the immediate vicinity thereof to the extent
hereinafter stipulated, when in lessee’s judgment it is necessary or advisable to do so
in order properly to explore, or to develop and operate said leased premises in
compliance with the spacing rules of the Railroad Commission of Texas, or other
lawful authority, or when to do so would, in the judgment of Lessee, promote the
conservation of oil and gas in and under and that may be produced from said
premises. Units pooled for oil hereunder shall not substantially exceed 40 acres each
in area, and units pooled for gas hereunder shall not substantially exceed in area 640
acres each plus a tolerance of 10% thereof, provided that should a governmental
authority having jurisdiction prescribe or permit the creation of units larger than
those specified, units thereafter created may conform substantially in size with those
prescribed or permitted by governmental regulations. Lessee under the provisions
hereof may pool or combine acreage covered by this lease, or any portion thereof as
above provided as to oil in any one or more strata and as to gas in any one or more
strata. The pooling in one or more instances shall not exhaust the rights of the Lessee
hereunder to pool this lease or portions thereof into other units. Lessee shall file for
record in the appropriate records of the county in which the leased premises are
situated an instrument describing and designating the pooled acreage as a pooled unit.
Lessee may at its election exercise its pooling option after commencing operations
for or completing an oil or gas well on the leased premises, and the pooled unit may
include, but it is not required to include, land or leases upon which a well capable of
producing oil or gas in paying quantities has theretofore been commenced.
Operations for drilling on or production of oil or gas from any part of the pooled unit
which includes all or a portion of the land covered by this lease regardless of whether
such operations for drilling were commenced or such production was secured before
or after the execution of this instrument or the instrument designating the pooled unit,
shall be considered as operations for drilling on or production of oil or gas from land
covered by this lease whether or not the well or wells be located on the premises
covered by the lease, and the entire acreage constituting such unit or units, as to oil
and gas, or either of them, as herein provided shall be treated for all purposes, except
the payment of royalties on production from the pooled unit, as if the same were
included in this lease. For the purpose of computing the royalties to which owners
of royalties shall be entitled on production of oil and gas from the pooled unit, there
shall be allocated to the land covered by this lease and included in said unit a pro rata
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portion of the oil and gas, or either of them, produced from the pooled unit after
deducting that used for operations on the pooled unit. Such allocation shall be on an
acreage basis — that is to say, there shall be allocated to the acreage covered by this
lease and included in the pooled unit that pro rata portion of the oil and gas, or either
of them, produced from the pooled unit which the number of surface acres covered
by this lease and included in the pooled unit bears to the total number of surface acres
included in the pooled unit. Royalties hereunder shall be computed on the portion
of such production, whether it be oil and gas, or either of them, so allocated to the
land covered by this lease and included in the unit just as though such production
were from such land. *

If a pooling provision is not contained in a lease, then such lease may only be pooled if the
lessor of such lease executes another instrument authorizing the pooling of such lease. The usual
other types of instruments executed by lessors to authorize pooling include: (i) the pooling
designation or declaration; (i) a ratification of pooling; or (iii) an amendment of the lease to allow
the pooling.

b. Consent of Lessees

If the leases and acreage to be pooled are owned by multiple lessees, then the lessees’
consent to pool will be encompassed in both: (1) a Joint Operating Agreement into which the lessees
customarily enter for the purposes of designating an operator for the unit well and specifying the
various terms and provisions relating to operation and development of the pooled unit, and (ii) the
pooling declaration or designation filed of record in the appropriate county and as required by the
pooling provision of the lease. However, for purposes of actually accomplishing the pooling, only
the filed pooling declaration or designation matters.

c. Consent of Owners of Non-participating Royalty Interests, Overriding Royalty
Interests, Etc.

As to owners of non-participating royalty interests, overriding royalty and other similar
interests carved out of the lessee’s interest, production payments, and other interests in oil, gas and
other minerals for which such owners do not have any executive rights, their consent to pool must
be specifically obtained. As noted by the court in Hawkins v. Tex. Oil & Gas Corp., 724 S.W.2d
878, 890 (Tex.App.-Waco 1987, writ ref'd n.r.e.):

4 The terms “standard” or “typical” with regard to pooling can be likened to the term “standard” or

“typical” as descriptive of a Producers 88 and other lease forms. Many lessees have their own customized form of lease
printed up and denominated as “Producers 88”, but there are often small, subtle differences between the various
company’s forms of leases, including the pooling provisions. Sophisticated lessors, of which there seem to be more every
year, also frequently utilize their own form of lease or addendums which may vary, either subtly or greatly, the pooling
provisions from those recited above as being “standard” and “typical”.
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The owner of the executive right cannot bind a royalty owner's interest under a lease
or pool that interest unless the royalty owner either joins in the lease, ratifies it or
otherwise consents to the pooling.

See also PYR Energy Corp. v. Samson Res. Co., 456 F. Supp. 2d 786, 791 (E.D. Tex. 2006), which
stated:

Notwithstanding declared policy in favor of pooling, repeated judicial rulings hold
that a lessee has no power to pool royalty interests without express consent of their
owners. These rulings apply to overriding royalties (ORRIs) and to nonparticipating
royalty interests (NPRIs).

However, it should be noted that in Union Pacific Resources Co. v. Hutchinson, 990 S.W.2d
368 (Tex. App. — Austin 1999, pet. denied), the court held that it was not necessary to obtain the
consent of an overriding royalty interest owner for pooling of such owner’s interest in the situation
where such owner had owned the lease and reserved an overriding royalty interest in the assignment,
even though the assignment was silent on the issue of pooling authority regarding the reserved
overriding royalty interest. The rationale for such ruling was explained succinctly in PYR:

There is at least one judicially-recognized exception to the rule that pooling authority
must be expressly granted. When an interest is reserved or conveyed out of an
interest created by an owner who authorized a lessee or other operator to pool his
interest, the newly created interest is also presumptively subject to pooling.

PYR, 456 F. Supp. 2d at 793.

If the instruments which created the non-participating royalty, overriding royalty, or other
similar type of interest expressly provide that such interests may be pooled and that the consent of
such owners is not necessary, then, in those situations, it will not be necessary to obtain such owners’
consent.

It is also important to note that the consent/ratification of pooling by a non-participating
royalty owner may be retroactive to the date of pooling pursuant to the decision in DeBenavides v.
Warren, 674 S.W.2d 353 (Tex. App—San Antonio 1984, writ ref’d n.r.e) in those situations where
the non-participating royalty owner can prove that he/she/it was unaware that the tracts in which such
owner owned an interest had been pooled and neither the executive rights owner nor lessee notified
such owner of the pooling. The DeBenavides Court stated its rationale as follows:

It is undisputed that the Benavides Gas Unit I well was not on the Sentz C tract but
was part of the pooled unit. Plaintiffs never informed defendants of the existence of
this gas unit. It is established in Texas oil and gas law that production from a gas unit
will perpetuate royalty interests in tracts included in the unit, even if the well is not
located on such tracts. Spradley v. Finley, 157 Tex. 260, 302 S.W.2d 409, 411
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(1957); Williamson v. Federal Land Bank of Houston, 326 S.W.2d 560, 563
(Tex.Civ.App.-Texarkana 1959, writ ref'd n.r.e.).

Plaintiffs argue that defendants are not entitled to any royalties from this gas unit
because they failed to ratify it before production began. We find plaintiffs' argument
to be contrary to the duty of utmost fair dealing owed by the owner of an executive
right (the plaintiffs) to the owner of a nonparticipating mineral interest (the
defendants). Andretta v. West, 415 S.W.2d 638, 639 (Tex. 1967); Kimsey v. Fore,
593 S.W.2d 107, 111 (Tex.Civ.App. — Beaumont 1979, writ ref'd n.r.e.).

Utmost fair dealing mandated that plaintiffs notify defendants of the execution of
leases creating a unitized tract which included their property to allow them to decide
whether to ratify or not. Defendants acted promptly by filing a counterclaim upon
learning of the Benavides Gas Unit L. The trial court found they are therefore entitled
to royalties accruing. Andretta, supra at 641-42. We agree. Plaintiffs are estopped
from asserting defendants' failure to ratify because plaintiffs failed to inform
defendants of the existence of the pooled unit, until plaintiffs themselves filed their
declaratory judgment action in 1979. Id. . . . .

Id. at 360-361.

Presumably, the rationale stated in DeBenavides would also apply to owners of overriding
royalty interests, production payments and other similar interests where the owners do not have
executive rights and are dependent upon either the lessee or lessor to notify them of the pooling of
the tracts in which they own interests. DeBenavides would not apply, however, to situations where
it could be proven that the owners of such interests knew of the pooling of the tracts containing their
interests and elected not to do anything.

d. Consent of Governmental Authorities

If the State of Texas has leased its mineral interest in the lands which will be pooled, then,
with the exception of State leases covering highway rights-of way which already grant the lessee
with pooling authority, it will be necessary to obtain the consent of the General Land Office of the
State of Texas to the pooling. See Subchapter E of Chapter 52 of the Texas Natural Resources Code.
Keep in mind that State approval takes time to obtain because it has to go through a regulatory
approval process which requires at least 15 days after filing the application for pooling before it can
be considered by the Commissioner of the General Land Office. After is submission, the pooling
application will be reviewed by various staff members of the General Land Office which will make
an initial determination whether the requested pooling is in the best interest of the State and will
serve the purpose of conservation and utilization of the pooled mineral(s), prevention of waste,



facilitation of orderly development, and preservation of correlative rights’. After the staff has
determined that the pooling should be approved, the matter can be set for hearing and that the State
Information regarding the procedures for pooling of state lands and leases can be found online at
http://www.glo.state.tx.us/energy/leasesales/pool/index.html. A copy ofthe current guidelines and
pooling application is also included as Appendix B.

With regard to leases executed by municipalities and counties, it is likely that such leases will
contain pooling authority, but a lessee should additionally check the applicable ordinances and
procedures implemented by such governmental authorities to verify that no further pooling
applications and authorizations are required.

In the unlikely event that federal mineral rights will be involved, consent to pooling must be
obtained separate and apart from the lease. The agency most commonly involved with such issues
is the Bureau of Land Management, but other agencies may also become involved. As noted by the
Bureau of Land Management’s Milwaukee Field Office in one of its online publications, found at
http://www.blm.gov/es/st/en/fo/milwaukeefo html/0.html, with regard to this issue:

Often, oil and gas leases related to privately owned oil and gas rights have a "pooling
clause" within their lease terms. Such a clause allows the lessee to pool a lease at the
lessee's discretion without further authorization by the lessor. Occasionally, private
oil and gas rights are "force pooled" by a State to foster efficient development of oil
and gas resources and such actions are carried out under State regulations. However,
leases administered by the BLM do not contain such a clause. Further, while BLM
may consent to having Federal lands force pooled by a State, it cannot be forced to
do so as a Federal agency. Consequently, whenever it is desirable to pool oil and gas
leases administered by BLM, BLM has to grant approval to pool. When such actions
are entered into by BLM they are referred to as "Agreements" versus pools, spacing
units or drilling units.

V. Creation of a Voluntary Pooled Unit

The creation of a voluntary pooled unit is customarily done in accordance with the terms of
the applicable leases. As indicated by the previously quoted typical pooling provision, a lessee or
group of lessees usually create a pooled unit by executing and filing “for record in the appropriate
records of the county in which the leased premises are situated an instrument describing and
designating the pooled acreage as a pooled unit.” The exception to the normal practice of creating
voluntary pooled units is when State or Federal land is involved and a pooling agreement has to be
separately obtained regarding the pooling of such State or Federal land.

> If the staff of the GLO indicates that they have problems with a lessee’s pooling application, then a

meeting with the staff would be in order to determine how to resolve the staff’s problems/issues since the chances of
having a pooling application approved by the Commissioner without GLO staff approval are essentially nil.
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http://www.glo.state.tx.us/energy/leasesales/pool/index.html.
http://www.blm.gov/es/st/en/fo/milwaukeefo_html/0.html,

As previously noted, a sample pooling designation instrument is attached as Appendix A.
VI.  Size of Pooled Unit

Typically, the size of the pooled unit will be as specified in the lease pooling provision. In
the sample pooling language previously stated herein the size limitations for units pooled for oil were
not to substantially exceed 40 acres each in area, and for units pooled for gas were not to
substantially exceed in area 640 acres each plus a tolerance of 10% thereof. Although such size
limitations are fairly standard in printed forms, the size limitations are often changed by lessors,
particularly with regard to gas pooling so that the size limitation may be reduced to 320 acres or even
smaller.

Essentially all leases that allow pooling also contain a governmental authority provision
which can result in variations from the stated acreage allotments for pooling. In the sample pooling
provision contained in this paper, that language reads, “provided that should a governmental
authority having jurisdiction prescribe or permit the creation of units larger than those specified,
units thereafter created may conform substantially in size with those prescribed or permitted by
governmental regulations.”

InJones v. Killingsworth ,403 S.W.2d 325 (Tex. 1965), the Texas Supreme Court was faced
with determining whether a 170.86 acre pooled oil unit was properly formed in light of the
following pooling clause:

Units pooled for oil hereunder shall not substantially exceed 40 acres each in area,
and units pooled for gas hereunder shall not substantially exceed in area 640 acres
each plus a tolerance of 10% thereof, provided that should governmental authority
having jurisdiction prescribe or permit the creation of units larger than those
specified, units thereafter created may conform substantially in size with those
prescribed by governmental regulations.

Id. at 327.

Under the facts of Jones, the Railroad Commission had adopted special field rules which prescribed
only one well to each eighty (80) acre proration unit, but allowed larger units by permitting an
operator to assign a “tolerance of not more than eighty (80) acres of additional unassigned lease
acreage to a well on an eighty (80) acre unit and shall in such event receive allowable credit for not
more than one hundred sixty (160) acres.” In determining that the lease could not be properly pooled
for more than 80 acres, the Supreme Court stated:

The lessors did not consent to enlarge an oil proration unit to any size Permitted by
governmental regulations. They gave their consent to enlarge a unit of substantially
40 acres, but only to the extent of the size of units Prescribed by the regulatory
authority. The fact that the Railroad Commission may Permit a much larger unit
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cannot be read into the lease contract when, as here, the authority to create larger oil
units is expressly limited to units of the size Prescribed by the Railroad Commission.

Id. at 328

As is readily apparent in a comparison of the sample pooling provision contained herein and
the one at issue in Jones, the sample provision provides that, under the governmental authority
provision, “units thereafter created may conform substantially in size with those prescribed or
permitted by governmental regulations” (emphasis added) whereas the provision in Jones did not
include “or permitted” but instead provided that “units thereafter created may conform substantially
in size with those prescribed by governmental regulations.” (Emphasis added.) See also Hunt Oil
v. Moore, 656 S.W.2d 634 (Tex. Civ. App. — Tyler 1983, writ ref’d n.r.e.) which came to a similar
conclusion as Jones in construing a lease which had language limiting the governmental authority
provision for expansion of pooled units from the specified acreage amounts to just the size of units
“prescribed” by governmental regulations.

VII. Effective Date of Pooling

A common practice in the industry is to make a voluntary pooling designation effective as
of the date of first production. As long as the designation is filed of record prior to the date of first
production, making the designation effective as of first production generally should not present any
problems. Even if a court should subsequently determine that such a pooling designation was really
effective as of the date of recording of same, when the date of recording precedes the date of first
production, all production from the unit will still be treated as pooled.

If, however, the pooling designation is filed after the date of first production, then there likely
will be an issue whether its effect can be made retroactive to the date of first production. The
determination of whether there can be retroactive pooling of each of the leases in the unit will
depend upon the language contained in each of the leases. In Tittizer v. Union Gas Corp., 171
S.W.3d 857 (Tex. 2005), the Texas Supreme Court faced that exact issue in its interpretation of a
pooling clause that contained the following language:

Lessee shall exercise said option as to each desired unit by executing an instrument
identifying such unit and filing it for record in the public office in which this lease
is recorded. Each of said options may be exercised by lessee at any time and from
time to time while this lease is in force, and whether before or after production has
been established either on said land, or on the portion of said land included in the
unit, or on other land unitized therewith.

Id. at 860-861.

In determining that the pooling designation could not be retroactively made effective to include
Tittizer’s lease and that the lease would only be considered as pooled as of the date of recordation
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of the pooling designation rather than the effective date stated in the pooling designation, the
Supreme Court stated:

Tittizer argues that the language in her lease allows Union Gas to make the effective
date of the pooled unit retroactive by language in the Designation. On the contrary,
under the terms of the lease, pooling can only be effectuated upon recordation of an
instrument identifying the pooled unit. While the lease allows Union Gas to pool by
recording at any time, it does not allow Union Gas to pool on a date other than that
of recordation of the Designation. Therefore, the attempt by Union Gas to effect
pooling on a date prior to the date of recordation, by assigning a different effective
date in the Designation, is contrary to the unambiguous terms of the lease. Our courts
ofappeals have also reached the same conclusion on similar lease language. See, e.g.,
Sauderv. Frye,613 S.W.2d 63, 64 (Tex.Civ.App.Fort Worth 1981, no writ) (holding,
in interpreting a pooling clause providing that the lessee "shall execute in writing and
record" an instrument identifying the units, that the intent of the parties was for
unitization to be effective only upon recording of the designation); Yelderman v.
McCarthy, 474 S.W.2d 781, 782, 784 (Tex.Civ.App., Houston [ 1st Dist.] 1971, writ
ref'd n.r.e.) (holding that ratification of a lease clause providing that "upon such
recordation the unit shall be effective as to all parties hereto" made pooling
conditioned upon recordation); cf. Tiller v. Fields, 301 S.W.2d 185, 191
(Tex.Civ.App.Texarkana 1957, no writ) (holding that effective date of pooling was
the date of execution of the designation where the lease did not require that the unit
designation be recorded); see also Howard R. Williams & Charles J. Meyers, Oil and
Gas Law §§ 669.11, 921.16 (2004); 1 Ernest E. Smith & Jacqueline Lang Weaver,
Texas Law of Oil and Gas § 4.8[B][2] (2d ed. 2005).

We hold that this lease does not authorize the lessee to execute a pooling designation
with a retroactive effect. The lease provides that unitization can be effective only
upon recordation. We affirm the court of appeals' conclusion that the effective date
of the pooled unit was the date of recordation of the Designation, and that Tittizer is
only entitled to her pro rata share of the royalties earned after that date.

Therefore, in order for retroactive pooling to be valid, the leases included in the unit will
need to specifically provide for retroactive pooling. Since the typical language used in most pooling
provisions contained in leases will not support retroactive pooling, in the vast majority of cases,
retroactive pooling to the date of first production will fail when challenged.

VIII. Exhaustion of Pooling
In Texaco, Inc. v. Lettermann, 343 S.W.2d 726 (Tex. Civ. App. — Amarillo 1961, writ ref’d
n.r.e.), the court was faced with the issue of whether the lessee’s pooling of a portion of the lease

exhausted the pooling rights specified in the lease. The lease at issue in Lettermann did not contain
a provision such as that contained in the sample pooling provision recited above which allows the

-12-



“pooling in one or more instances” and additionally specifies that any such pooling “shall not
exhaust the rights of the Lessee hereunder to pool this lease or portions thereof into other units.”
Notwithstanding the lack of any such clause, the Lettermann court found that the lessee was not
limited to just one instance of pooling:

That pooling or unitizing of oil and gas leases is a standard practice in the industry
can not be questioned. It is equally recognized that unitization is often a more
feasible method of operation from an engineering and scientific point of view.
Unitization can be said to be advantageous to both lessors and lessees. We think
these facts lead to the conclusion that in the absence of clear language to the contrary,
pooling clauses should not be construed in a narrow or limited sense. . . . Appellants
have shown good faith in including appellee's leased acreage in two different unitized
designations, and have completed a producing gas well on each of the two units.
These two wells entitle appellees to their proportionate share of the royalties from
each of the two consolidated units, even though one of the well is not on the land
leased by appellees. Brown v. Smith, 141 Tex. 425, 174 S.W.2d 43. We therefore
conclude the right of the appellants to pool appellees' acreage with other leasehold
estates was not exhausted by the act of designating the 1953 Unit.

Id. at 732.
IX.  Pugh and Other Similar Clauses

Many leases contain provisions designed to prevent a lessee from including a small part of
the lease into a pooled unit and then maintaining the balance of the acreage after the expiration of
the primary term by just the small amount of acreage unitized. The most commonly used provision
to accomplish that objective is known as a pugh clause or freestone rider. Pugh clauses can be fairly
lengthy or embodied in just a few lines. Following is a representative form of pugh clause:

If at the end of the primary term, a part but not all of the land covered by this lease,
on a surface acreage basis, is included within a unit or units in accordance with the
other provisions hereof, this lease shall terminate as to such part, or parts, of the land
lying outside such unit or units, unless this lease is perpetuated as to such land
outside such unit or units by operations conducted thereon or by the production of oil,
gas or other minerals, or by such operations and such production in accordance with
the provisions hereof.

An easy way to explain the impact of a pugh clause is by the following illustration. Envision a
situation in which Hunter owns 100 acres which he has leased to Crude Oil. Crude Oil pools 2 acres
of the lands covered by Hunter’s lease in a unit. Without a pugh clause, the pooling of the 2 acre
tract would allow Crude Oil to continue to maintain the lease in effect following the expiration of
the primary term as to both the 2 acres in the unit and the 98 acres not included in the unit so long
as production and/or operations from the unit satisfied the lease provisions pertaining to maintaining
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the lease in force and effect. However, if Hunter’s lease had contained a pugh clause, then, in the
absence of compliance by Crude Oil with any other provisions in the lease allowing it to be
perpetuated as to the other 98 acres following expiration of the primary term (such as continuous
drilling or production from another well on the 98 acres or acreage pooled therewith), the lease
would terminate upon expiration of the primary term as to the 98 acres not included in the unit.

There are numerous variations of the pugh clause. One variant includes the insertion of
depth provisions which mandate that, unless otherwise maintained, the lease will also expire as to
all interests lying below a designated depth. An example of this variant would be a provision in the
lease stating that all interests which lie beneath that depth which is 100 feet below the deepest depth
drilled in the unit well will not be held by the unit following expiration of the primary term. The
pugh and/or pooling clauses are also sometimes modified to limit the minimum amount of acres
from the lease to be included in a pooled unit, with an example of this variant being the inclusion
of a provision in the lease which specifies that at least 50% of a pooled unit must be comprised of
the leased premises.

The typical pugh clause, by its very wording, only applies in situations where pooling has
occurred’.

X. Pooling of Non-Contiguous Lands

Unless the pooling clause contained in a lease prohibits the pooling of non-contiguous tracts,
there is no prohibition in doing so. The typical pooling clause, a sample of which has previously
been recited, also does not restrict pooling to contiguous tracts but usually only provides that the
pooling must be with “lands in the immediate vicinity” of the acreage covered by the lease.

In the event that the lease does provide that only contiguous acreage may be pooled
therewith, then so long as each tract in a unit shares a common boundary with at least one other tract
in the unit, it will be considered contiguous with all tracts in the unit even if separated from various
tracts in the unit by one or more unit tracts. See RRC v. Lone Star Gas Co., 587 S'W.2d 110, 114
(Tex. 1979) which stated, “[a]ll three tracts are "contiguous" in the sense that Tract 7 borders on the
middle tract which in turn borders on the Holloway No. 1 tract.”

6 Because the typical pugh clause is limited to situations involving pooling, sophisticated lessors, usually

with larger acreage tracts, often insist upon insertion of a clause which requires the lessee to designate “producing units”
or “producing blocks” with specified acreage amounts around lease wells and which essentially treat such “producing
units” or “producing blocks” in the same manner as if they were pooled units subject to a pugh clause; i.e., the lease will
not be held following expiration of the primary term and cessation of continuous drilling operations as to all of its acreage
by a lease well but only as to that portion of the leased premises contained in each designation, which have to be filed
of record in the same manner as a voluntary unit declaration or designation.

-14-



XI.  Changes in Unit Size

Reductions in unit size must be authorized by the lease or other written instruments executed
by all parties having executive leasing rights. Asnoted in Ladd Petroleum Corp. v. Eagle Oil & Gas
Co., 695 S.W.2d 99, 107 (Tex. App. — Fort Worth 1985, writ ref’d n.r.e.):

As we read the leases, the power to unpool was not vested in the lessee. Therefore,
an unpooling could only come about through an agreement of the lessors, or through
a cessation of production as provided for in the habendum clauses. Duffy v.
Callaway, 309 S.W.2d 853, 855-56 (Tex.Civ.App. — Eastland 1958, writ ref'd).

See also Grimes v. La Gloria Corp., 251 S.W.2d 755 (San Antonio Civ.App., 1952, no writ hist.),
which held that a lessee could not exclude acreage previously committed to a unit in the absence of
the consent of the lessor or clear authority to do so under the applicable pooling provision.

As for enlarging units, the language of the leases may very well provide the answer since
many lease forms include an express authorization to increase the size of a pooled unit. In the
absence of express authorization , the appropriately named case of Expando Production Company
v. Marshall, 407 S.W.2d 254 (Tex. Civ. App. — Fort Worth 1966, writ ref’d n.r.e.) held that, even
in the absence of express authority to amend a pooled unit to increase its size, the lessee could do
so when the lease provided the authority to pool at the size allowed or prescribed by governmental
authority:

We construe the language of the pooling clause in appellees' leases to mean that the
lessee is authorized to unitize such acreage as is required to comply with the
development and drilling pattern established by the regulatory authority, here the
Railroad Commission of Texas.

Id. at 258.

However, as Expando makes clear, such implied expansion authority, in the absence of express
authority from the lessor, whether stated in the lease or some other agreement, is limited to just those
circumstances where the lease provides the power to pool at a size prescribed or allowed by
governmental authority and the increase in the size of the unit is done to comply with the size
allowed under the applicable proration or spacing rules of the Texas Railroad Commission.

As for amending a pooling declaration to insert or change a depth limitation, the first place
to look for such authority is the lease. If the lease is silent on such issue, then the question would
be whether by doing so, the lessee will be altering any of the interests of the royalty and other owners
in the unit. If the answer is in the affirmative, then it is more likely than not that such an amendment
will not hold up if challenged on the same bases as discussed above with regard to reduction of a
unit. Following is a scenario where a challenge would likely be made and might very well succeed:

-15-



Crude Oil had pooled a variety of leases into a 640 acre gas unit which is not depth
restricted and none of the leases provide authority to amend a unit designation to
include depth limitations. The 640 acre unit includes a 40 acre lease granted by
Hunter to Crude Oil. Crude Oil determines that there are additional productive gas
intervals which it would like to drill and produce under the 640 acre unit, but that the
Railroad Commission spacing for such other gas intervals is or will likely be 320
acres. Crude Oil amends the 640 acre unit to just the productive interval in the
existing unit well and then drills an additional well, completes it as a gas well in a
different interval, and then files a voluntary pooling designation for 320 acres around
the additional well, restricted to the producing interval in the additional well. None
of Hunter’s 40 acre tract is included in the new 320 acre unit so Crude Oil takes the
position that Hunter is not entitled to receive royalties from the additional well
drilled, although Hunter would have receive royalties had Crude Oil not amended the
640 acre unit to restrict its application to just the producing interval in the 640 acre
unit well. Hunter files suit on the basis that the amendment to the original 640 acre
unit was not authorized by the lease.

It is clear under the foregoing scenario that Hunter’s interest has been adversely impacted by the
pooling amendment and that if the unit had not, in effect, been reduced by amending the pooling
designation to limit it only to the producing interval in the original unit well, Hunter would be
participating in production from the additional well drilled on the original 640 acre unit area.

XII. Unpooled Interests

There are a number of issues which arise when there are unpooled mineral or leasehold
interests in a voluntary pooled unit. Some of the prime considerations are whether the unpooled
mineral or leasehold interest is located within the drillsite tract’” or within tracts which have their
boundaries closer than the spacing allowed for drilling of wells under Texas Railroad Commission
Rule 37% or any applicable field rules.

! With the increasingly common practice of operators drilling horizontal drainhole wells, the term

“drillsite” or “drillsite tract” as used herein will mean, instead of the surface location, the downhole location of the
perforated producing intervals since the Railroad Commission spacing rules do not allow, absent a spacing exception,
for a lessee to drill a well at a legal surface location and then drill a horizontal drainhole well in such a way that the
perforated interval is closer to lease or unit boundaries than allowed by applicable spacing rules. See Railroad
Commission Rule 86, 16 Tex. Admin. Code § 386 which governs horizontal drainhole wells.

8 Under Railroad Commission Rule 37, 16 Tex. Admin. Code § 3.37, “[n]o well for oil, gas, or
geothermal resource shall hereafter be drilled nearer than 1,200 feet to any well completed in or drilling to the same
horizon on the same tract or farm, and no well shall be drilled nearer than 467 feet to any property line, lease line, or
subdivision line; provided the commission, in order to prevent waste or to prevent the confiscation of property, may grant
exceptions to permit drilling within shorter distances than prescribed in this paragraph when the commission shall
determine that such exceptions are necessary either to prevent waste or to prevent the confiscation of property.
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When an unpooled mineral, leasehold, non-participating royalty, overriding royalty or other
interest is located in the drillsite tract, the accounting for that interest is to be on a tract basis rather
than a unit basis. That is because cotenancy law covers unpooled interests in a drillsite tract. As a
result a nonpooled cotenant is entitled to receive, free of risk, his proportionate part of production
less reasonable costs for drilling, completing and operating. See Shaw & Estes v. Texas Consolidated
Oils, 299 S.W.2d 307 (Tex. Civ. App. — Galveston 1957, writ ref’d n.r.e.); Cox v. Davison, 397
S.W.2d 200 (Tex. 1965); BP America Production Co. v. Marshall,288 S.W.3d 430 (Tex.App.—San
Antonio 2009, pet. filed). By way of example, if Hunter owns an undivided 2 mineral interest in
100 acres which is unleased, Crude Oil owns the remaining interest in the 100 acres and forms a 640
acre pooled unit which includes Hunter’s 100 acre tract, Crude Oil drills a gas well where the
producing, perforating interval is located on Hunter’s 100 acres, then Hunter will be entitled to 2
of the production from the well although Crude Oil will be entitled to receive out of Hunter’s share
of the production 2 of the reasonable costs of drilling, completing and operating such well. If
Hunter had agreed to pooling of his interest, then Hunter’s share of the production and assessable
costs would have been 2 x 100/640 instead of 5.

If the unpooled interests are leasehold in nature and the lessee has refused to pool his
leasehold interest, then, in the absence of production, the mere drilling of the well will neither be
sufficient to maintain such lease nor excuse such lessee’s obligation to pay delay rentals to maintain
the lease. See Hughes v. Cantwell, 540 S.W.2d 742 (Tex. Civ. App. — El Paso 1976, writ ref’d
n.r.e.). Drilling operations as to which such lessee is not participating will also not be sufficient to
maintain such lease past the expiration of its primary term. Therefore, if a lessee wants to utilize a
unit well to perpetuate his lease under the operations clause, such lessee will need to consent to the
pooling of his lease.

The corollary to the rule that a cotenant can refuse to participate in the pooling of his interest
is that each other cotenant has the right to pool their undivided interests without the joinder or
consent of any other cotenant. See Whelan v. Placid Oil Co., 274 S.W.2d 125 (Tex. Civ.
App.—Texarkana 1954, writ ref’d n.r.e.).

If an owner of an interest in a non-drillsite tract refuses to pool his interest, then such owner
is not entitled to participate in production from the unit well. See Donnan v. Atlantic Richfield , 732
S.W.2d 715 (Tex. App. — Corpus Christi 1987, writ denied); Superior Oil Co. v. Roberts, 398
S.W.2d 276 (Tex. 1966). The fact that the acreage in which an unpooled interest owner has an
interest is included in a proration or spacing unit for purposes of complying with Railroad
Commission rules does not entitle such owner to participate in the unit production absent such
owner’s ratification or agreement to allow his interest to be pooled. See Brown v. Getty Reserve Oil,
Inc., 626 S.W.2d 810 (Tex. Civ. App. — Amarillo 1981, writ dism’d).

As noted above, one of the other issues that may arise in connection with unpooled mineral
or leasehold interest owners is whether the acreage in which they own an interest is located within
Railroad Commission Rule 37 distance of the drillsite tract. It should be noted, however, that
protections afforded by Railroad Commission Rule 37 to unleased and unpooled mineral interest
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owners and unpooled leasehold interests, who are considered as owning possessory interests, do not
apply to owners of royalty, non-participating royalty, overriding royalty, and other similar types of
interests, which are considered as nonpossessory. See Shell Petroleum Corp. v. R.R. Comm'n, 137
S.W.2d 797 (Tex.Civ.App.-Austin 1940, no writ); H. G. Sledge, Inc. v. Prospective Inv. & Trading
Co., Ltd., 36 S.W.3d 597, (Tex. App.-Austin 2000, pet. denied). The drilling permit which is
required to be submitted to the Railroad Commission specifically requests the identification of any
owners of a possessory interest within the proposed drilling unit who have not consented to the well.
If the interior boundary line of such non-consenting owners’ tract is closer to the drillsite tract than
Rule 37, Rule 86, or field rule spacing allows, then the procedure of the Railroad Commission is to
require a Rule 37 exception before permitting the well. If an operator of a unit well misrepresents,
either intentionally or inadvertently, the situation on its drilling permit and does not obtain the
necessary consents, then upon request or complaint of such a non-pooled interest, the Railroad
Commission can pursue various enforcement remedies due to the drilling and completion of an
“illegal” well or refuse to grant the well any allowable, effectively resulting in its being shut-in until
the problem has been resolved. Therefore, it is important to have all unleased mineral and leasehold
owners who have acreage in a pooled unit within Rule 37, Rule 86 or applicable field rule spacing
distance of the proposed well either consent to the pooling or consent to the spacing exception.

XIII. Good Faith Pooling

Numerous Texas decisions have held that a lessee has a duty to exercise the pooling power
in good faith even though the unit formed complies with the size requirements stated in the lease.
In SE. Pipe Line Co. v. Tichacek,997 S.W.2d 166, 170 (Tex. 1999), the Texas Supreme Court stated:

For pooling to be valid, it must be done in accordance with the method and purposes
specified in the lease. See id. at 327-28. A lessee's pooling decision will be upheld
unless the lessee pools in bad faith. See Circle Dot Ranch, Inc. v. Sidwell Oil & Gas,
Inc., 891 S.W.2d 342, 346 (Tex. App. — Amarillo 1995, writ denied); Elliott v.
Davis, 553 S.W.2d 223, 226-27 (Tex. Civ. App. — Amarillo 1977, writrefd n.r.e.).

The standard stated in Circle Dot Ranch, Inc. v. Sidwell Oil & Gas, Inc., 891 S.W.2d 342, 346 (Tex.
App. — Amarillo 1995, writ denied) and referenced in SE. Pipe Line Co. was that “the lessee's
primary obligation is to exercise the pooling power in good faith, taking into account the interests
of both lessee and lessor.”

The determination of whether a lessee has exercised the pooling power in good faith is a fact
issue, rather than a legal issue. As a result, in most cases where bad faith pooling is asserted and as
long as there is some minimal evidence to support such assertion, the issue will be tried to either a
judge or, if properly requested, a jury.

Having established what the standard is, the question then becomes what might not constitute

good faith. In Amoco Production Co. v. Underwood, 558 S.W.2d 509 (Tex.Civ.App.-Eastland 1977,
writ ref'd n.r.e.), a pooled unit was set aside for the following reason:
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The jury could have properly concluded from the evidence and inferences listed
above that the configuration of the unit was not established in good faith, but
designated as stated in Rothwell's letter to Amoco, "to hold the majority of the
leases" which would otherwise expire on May 29, 1975.

Id. at 513.

There was also evidence in Underwood that, in addition to gerrymandering the unit to maximize the
perpetuation of leases about to expire, some acreage had been included which was likely not as
productive as other acreage which had been excluded. Apparently, one of Amoco’s witnesses had
testified that it would have been “extremely stupid” to drill on one of the unit tracts because the
seismic and subsurface data indicated it was structurally lower while other evidence obtained from
Amoco and the other appellants disclosed that some acreage excluded from the unit was much higher
structurally and probably productive. Id. at 512.

The court in PYR, 470 F.Supp.2d 709, summed up the usual elements associated with bad
faith pooling as a “[f]ailure to consider geology in forming a pooled unit, pooling in order to
maintain leases past their primary term, and the inclusion within a unit of nonproductive acreage or
acreage outside a well's drainage pattern . . .” Id. at 725.

If the Railroad Commission refuses to approve a proration or other plat for regulatory
purposes which corresponds to the pooled unit, then that could be another factor or ground to be
considered with regard to whether the lessee created a pooled unit in bad faith. The most likely
scenario involving a failure of the Railroad Commission to approve such a plat and for which a
lessor could assert bad faith pooling would entail the inclusion in such plat of clearly known non-
productive acreage.

XIV. Termination of Pooled Units

Typically, a pooled unit terminates when production and operations cease on the pooled unit
and the leases terminate pursuant to their terms due to such lack of production and/or operations.

Some leases may also provide the lessee with the power to terminate units. In the absence
of such authority, it is unlikely, for the reasons previously discussed with regard to reducing a unit
size, that a lessee may terminate a unit which is still producing or upon which operations are being
conducted as allowed by the underlying leases.

As noted in Texaco, Inc. v. Lettermann, 343 S.W.2d at 730, “[f]or a consolidated or a
unitized unit to exist, it must be made up of two or more leases which are in full force and effect.”
Therefore, even though some leases included in a unit may terminate, usually due to lack of payment
of shut-in royalties, so long as there are at least two leases still in force, then the unit will not
terminate.
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However, the case of Wagner & Brown, Ltd. v. Sheppard, 282 S.W.3d 419 (Tex. 2008) may
have changed a number of the rules regarding the interplay between lease termination and unit
termination. Technically, Wagner & Brown only covers the situation as to what happens to a lease
which terminates while included in a valid and producing unit but its reasoning may very well be
expanded in the appropriate case to maintain a unit even when all or all but one of the leases
terminate.

The facts in Wagner & Brown are essentially as follows. Ms. Sheppard was a mineral
cotenant in a 63 acre tract who had leased her 1/8 mineral interest to C. W. Resources, Inc.. The lease
contained a provision that the lease would terminate if royalty was not paid within 120 days of the
first sale of oil and gas. The pooling clause in the lease stated that the lessee had the right to “pool
all or any part of the leased premises or interest therein with any other lands or interests.” Wagner
& Brown drilled a well on Ms. Sheppard’s 63 acres and C.W. Resources, Inc., along with Wagner
& Brown which owned the leases covering the remaining 7/8ths interest in the 63 acre tract, pooled
the 63 acre tract and all leases covering same into a 122-acre unit. C. W. Resources then failed to
pay the royalties to Ms. Sheppard on time and, as a result, Ms. Sheppard’s lease terminated as to her
1/8 mineral interest so that Ms. Sheppard became an unleased mineral interest owner as to her 1/8th
interest in the 63 acre tract. Wagner & Brown treated Ms. Sheppard as owning an undivided 1/8 x
63/122 interest in the unit well and charged her for a like proportion of expenses. Ms. Sheppard
asserted that since her lease had terminated, she was entitled to share in production from the well on
a tract basis rather than a unit basis, which would have resulted in Ms. Sheppard receiving 1/8ths of
the production from the well and paying for a like share of expenses.

The Supreme Court decided that the termination of Ms. Sheppard’s lease did not terminate
her interest in the unit and that she was only entitled to the interest asserted by Wagner & Brown,
i.e., anundivided 1/8 x 63/122 interest in the production from the unit well, rather than being treated
on a tract basis. Following is the text of the Supreme Court’s decision insofar as it pertained to the
issues regarding termination of the lease and unit:

IL Does Termination of the Lease Also Terminate the Unit?
Sheppard's 1994 lease contained a standard industry pooling clause that provided:

Lessee shall have the right but not the obligation to pool all or any
part of the leased premises or interest therein with any other lands or
interests. . . . Production, drilling or reworking operations anywhere
on a unit which includes all or any part of the leased premises shall
be treated as if it were production, drilling or reworking operations on
the leased premises, except that the production on which Lessor's
royalty is calculated shall be that proportion of the total unit
production which the net acreage covered by this lease and included
in the unit bears to the total gross acreage in the unit. . . . In the
absence of production in paving quantities from a unit, or upon
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permanent cessation thereof, Lessee may terminate the unit by filing
of record a written declaration describing the unit and stating the date
of termination. Pooling hereunder shall not constitute a cross-
conveyance of interests.

The Designation of Unit signed by the lessees of the various "leases and lands"
included in the pool provided that they "hereby pool and combine said leases and the
lands . . . into a single pooled unit or unitized area for the development of and
production of gas and associated hydrocarbons. . . ."

We disagree with Wagner & Brown that the portion of Sheppard's pooling clause
regarding termination for lack of production resolves this case. That clause provides
that the unit "may terminate" if production ceases, but there is nothing to show this
was intended to be the exclusive means. The documents do not specify what happens
to the unit when one lease terminates, so this case calls for interpretation rather than
plain reading.

But we agree that a proper interpretation of these documents indicates the termination
of Sheppard's lease did not terminate her participation in the unit. A lease is not
necessarily required for pooling; mineral owners can join a pool even if no lease
exists.

Here, both Sheppard's lease and the unit agreement pooled certain "premises" and
"lands," not just their leased interests. Although Sheppard's lease expired, the lands
themselves obviously did not. Thus, while termination of Sheppard's lease changed
who owned the mineral interests in the unit, it did not cause the unit to terminate
because it was a pooling of lands, not just leases.

On precisely this basis, the Second Court of Appeals held in Ladd Petroleum Corp.
v. Eagle Oil & Gas Co. that termination of a lease does not terminate a unit. The
lease in Ladd allowed pooling with "other lands" as well as other leases, so the unit
survived the termination of one lease because "the continuing validity of any such
pooling was not dependent upon a subsisting leasehold estate in the adjacent land."
In this case as in Ladd, lands as well as leases were pooled, so the tracts dedicated to
the unit survived even if the related leases did not.

The court of appeals here distinguished Ladd on the ground that it involved
termination of an entire pool, while Sheppard seeks only termination of her
participation in it. But there cannot be one rule of contract interpretation for small
mineral interests and a different rule for large ones. If Sheppard's original mineral
interest had been 8/8ths rather than 1/8th, the ruling she seeks would have cut off all
production for the other members in the pool just as occurred in Ladd. And if her
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original interest had been 5/8ths or more, her share would have curtailed their share,
even though they had nothing to do with letting her lease terminate._

The court of appeals relied on Texaco, Inc. v. Lettermann, in which the Seventh
Court of Appeals held that the termination of two out of the three leases in a unit
resulted in termination of the pool. But the lease in Lettermann only authorized
pooling "with the gas leasehold estate" of adjacent lands. Thus, when those lease-
hold estates terminated, so did the pool. But that does not mean a unit formed by
pooling lands must terminate on the same basis as one formed by pooling only leases.

The court of appeals also reasoned from the premise that the pooling agreement
transferred only the operator's interest, leaving Sheppard's possibility of reverter
unimpinged. But her lease allowed pooling of "all or any part of the leased premises
or interest therein," and Sheppard's reverter was certainly an interest in the leased
premises. "When a unit is properly pooled, the owners of the minerals or reversionary
interests in a separate tract within the unit surrender their right to receive their
interest in all production from wells located on their own tract. . . ." Just as pooling
impinges on a mineral owner's royalty interest, it also may impinge on an owner's
possibility of reverter.

The parties invite us to decide the question here based on general principles rather
than the terms of the particular documents involved. Wagner & Brown urges that
termination of a lease should never terminate a pool, pointing out that pooling
benefits mineral owners, operators, the state, and the environment by reducing the
number of wells needed to maintain efficient production while protecting correlative
rights. Sheppard urges adoption of a treatise's view that "pooling can extend no
longer than the lease itself' because a lessor grants only "a power to pool the
leasehold rights."

But oil and gas leases in general, and pooling clauses in particular, are a matter of
contract. Just as owners and operators generally must agree to create a pool, they
should also be able to agree when one terminates. If the parties want pooling to
expire (or not) upon termination of one lease, they should be free to say so.

The lease here allowed the Sheppard tract (rather than just the lease) to be pooled for
purposes of production, and that is what the unit designation did. As termination of
the lease changed none of the lands committed to the unit, we hold that it did not
terminate the unit. Thus, while Sheppard is entitled as a co-tenant to 1/8th of the
proceeds due to the mineral owners of her tract, that does not entitle her to 1/8th of
the proceeds that must be shared with mineral owners of other tracts by the terms of
the unit agreement.

(Footnotes omitted.)
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Id. at 422-424

If one were to postulate a situation where all leases or all but one of the leases terminated on
a designated unit due to a defect in timely payment either of shut-ins or royalties, such as occurred
in Wagner & Brown, but the unit well was otherwise producing or capable of producing in
commercial quantities, then some of the cases would support that the unit terminated and that the
owner of the drillsite tract would own the well and be entitled to all production from the well.
However, applying the reasoning of Wagner & Brown and Ladd Petroleum, it could be argued that
the unit would not terminate, particularly if the leases had comparable pooling clauses to that at issue
in Wagner & Brown, and that such mineral owners’ unleased interests would continue to be subject
to the unit previously formed and would only expire when production permanently ceases from the
unit.

The reclassification of a well from a gas well to an oil well will also constitute termination
of a unit pooled for gas. See Hunt Oil Company v. Dishman, 352 S.W.2d 760 (Tex. Civ. App. —
Beaumont 1961, writ ref’d n.r.e.). Further, if a pooled unit was created for gas purposes and an oil
well was instead completed on the unit, the unit fails and any non-drillsite leases which had been
pooled but were beyond their primary terms and were not being held by production or operations
under other lease provisions will, under most standard lease provisions, terminate since the
completion of an oil well will not be considered as a dry hole under the rework/continuous
development provisions of the lease. See Sunac Petroleum Corp. v. Parkes, 416 S.W.2d 798 (Tex.
1967).
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DESIGNATION OF POOLED UNIT
DERWEN RESOURCES LLC - BUNN UNIT “A”

STATE OF TEXAS 8

COUNTY OF DENTON 8

WHEREAS DERWEN RESOURCES LLC, whose address is 3801 Kirby, Suite 411,
Houston, Texas 77098, and WILLIAMS PRODUCTION GULF-COAST COMPANY LP,
whose address is One Williams Center, P.O. Box 3448, Tulsa, Oklahoma 74101, hereinafter
referred to as “Lessees”, are the owners of the oil and gas leases, as extended and/or amended,
as described in the attached Exhibit “A” (hereinafter collectively referred to as the “Leases”),
which cover those certain lands in Denton County, Texas, as described in the attached Exhibit
“B” and shown on the plat attached hereto as Exhibit “C” (hereinafter referred to as the
“Designated Lands™), all of which Exhibits are incorporated herein and made a part hereof for all
purposes; and

WHEREAS, in the judgment of Lessees, it is necessary and desirable to pool, unitize and
combine the Leases insofar as the Leases extend to and cover the Designated Lands in order to
promote conservation and to develop and operate properly the Designated Lands for the
production of gas, condensate and other constituent products associated therewith.

NOW, THEREFORE, in consideration of the premises, Lessees, acting under and by
virtue of the power and authority granted to Lessees by the terms and provisions of the Leases,
do hereby pool, unitize and combine the Leases and the leasehold rights, mineral and royalty
interests therein, as well as all other interests which may be covered by any agreement or
amendment affecting the Designated Lands now held by Lessees, or which Lessees may
hereafter acquire, INSOFAR AND ONLY INSOFAR as the Leases and such other rights and
interests extend to and cover the Designated Lands (the “Unit Area”) and also INSOFAR AND
ONLY INSOFAR as the Leases and such other rights and interests extend to and cover the
subsurface interval lying between the surface and a true vertical depth of 8,825 feet below the
surface of the earth, for the purpose of forming or creating a pooled unit for the drilling for,
development of, and production of gas, condensate and other constituent products associated
therewith.

As used herein, “gas” means gas (other than casinghead gas) produced from a well or

wells classified as a gas well or wells by the Texas Railroad Commission and “condensate”
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means liquid hydrocarbons produced from such well or wells.

The pooled unit created hereby shall be known as the Derwen Resources LLC - Bunn
Unit *“A” and shall be limited to and contain only the Designated Lands and shall also be limited
to the development and production of gas from the subsurface interval lying between the surface
and a true vertical depth of 8,825 feet below the surface of the earth and underlying the Unit
Area.

Lessees reserve the continuing right to amend, correct or alter this pooling designation
and the pooled unit created hereby to the extent permitted by law and the authority granted in the
Leases, including, without limitation, the power to: (i) change the size and area covered by the
pooled unit; (ii) include, amend or revise any depth limitations as to the Unit Area; (iii)
successively amend, reform, divide, alter or revise the configuration or rearrange any then
existing Unit Area, to diminish or expand any Unit Area, and/or to dissolve and terminate any
then existing unit and create another unit or several units, (iv) to include in the pooled unit
designated herein any subsequently acquired oil and gas leases, amendments, extensions and/or
ratifications thereof, covering interests in the Unit Area; and (v) include in the pooled unit any
undivided interest in the Unit Area which is not otherwise included herein by the respective
owner of such undivided interest. Further, by execution of this Unit Designation, Lessees do not
exhaust their rights to pool the Leases and lands hereinabove described with other leases and
lands as to any horizon, strata or substances covered thereby and not pooled herein. Any
amendment to this Pooling Designation shall be in writing, signed by the Lessees, or their
respective successors in interest or title, and filed for record in the office of the County Clerk of
Denton County, Texas.

This instrument may be executed in any number of counterparts, each of which will
constitute an original and said parties may combine said counterparts to form one (1) single
instrument for recording purposes, with each of said counterparts being binding upon the party
executing same, whether or not executed by any other parties.

This instrument and the pooled unit created hereby shall be effective from and after the
first date on which any executed counterpart hereof is filed in the Office of the County Clerk of

Denton County, Texas.
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Dated as of this day of September, 2008.
LESSEES:

DERWEN RESOURCES LLC

By:
Richard Lee Shanor,
Chief Operating Officer
WILLIAMS PRODUCTION GULF-
COAST COMPANY LP
By:
Name:
Title:
ACKNOWLEDGMENTS
STATE OF TEXAS 8
8
COUNTY OF HARRIS §
This instrument was acknowledged before me this day of September 2008, by

Richard Lee Shanor, Chief Operating Officer of Derwen Resources LLC, a Delaware limited
liability company, on behalf of said limited liability company.

Notary Public

STATE OF OKLAHOMA §
COUNTY OF TULSA g

This instrument was acknowledged before me this __ day of 2008, by
WILLIAMS PRODUCTION GULF-COAST ’COMPANY LP, a Iin?ifted

partnership, on behalf of said limited partnership.

Notary Public

AFTER RECORDING, PLEASE RETURN TO:

Mr. Richard Lee Shanor
Derwen Resources LLC
3801 Kirby, Suite 411
Houston Texas 77098
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EXHIBIT "A"

Attached to and made a part of that certain
Designation of Pooled Unit, Derwen Resources LLC - Bunn Unit “A”

Leases

1) Oil and Gas Lease dated May 15, 2007, from Janet F. Bunn, dealing in her separate and non-
homestead property, joined pro forma by her husband, Jackie B. Bunn, as Lessor, to Derwen Resources
LLC, as Lessee, recorded under Instrument No. 2007-65383 of the Official Records of Denton County,
Texas, and covering certain lands in Denton County, Texas, as more particularly described therein, as
such Lease has been or will hereafter be amended;

2) Oil and Gas Lease dated effective as of April 1, 2008, from the State of Texas, as Lessor, to Williams
Production Gulf-Coast Company LP, as Lessee, and assigned State Lease No. M-108876, recorded under
Instrument No. 2008-94262 of the Official Records of Denton County, Texas, and covering certain lands
in Denton County, Texas, as more particularly described therein.



Exhibit “B”
Attached to and made part of that certain
Designation of Pooled Unit, Derwen Resources LLC — Bunn Unit “A”

LEGAL DESCRIPTION

Bunn Unit “A”
162.859 Acres

Being all that certain lot, tract or parcel of land situated in the M. E. P. & P. RR. Company
Survey, Abstract Number 935, the W. Gibson Survey, Abstract Number 461, the J. W. Malone
Survey, Abstract Number 857, and the Rae E. Skillern Trust Survey, S. F. No. 16438, Town of
Flower Mound, Denton County, Texas, being part of those certain tracts of land described in
deeds to Rae E. Skillern recorded in Volume 395, Page 6, Volume 425, Page 278, VVolume 472,
Page 114, and Volume 475, Page 394 of the Deed Records of Denton County, Texas, part of that
certain tract of land described in deed to Janet F. Bunn recorded in VVolume 4945, Page 1458 of
the Real Property Records of Denton County, Texas, part of Lot 1, Block A, RockPointe Church
Addition, an addition to the Town of Flower Mound according to the plat thereof recorded in
Cabinet W, Page 868 of the Plat Records of Denton County, Texas, and part of the Right-of-Way
of F. M. Highway adjacent and contiguous to said Bunn tract, and being more particularly
described as follows:

BEGINNING at a metal fence corner found at an ell corner said Skillern tract (Volume 425,
Page 278) and an ell corner of that certain tract of land described in deed to Sam Wilson
recorded in Document Number 94-65866 of the Real Property Records of Denton County,
Texas;

THENCE N 00°46°51” W, along the northerly east line of said Wilson tract passing at 1814.50
feet, a % rebar found at the most northerly northeast corner thereof, being on the north line of
said Skillern tract (Volume 425, Page 278), being the northwest corner of said Bunn tract, being
on the south right-of-way line of F. M. Highway 1171 described as Tract | in deed to the State of
Texas recorded in Volume 517, Page 189 of the Deed Records of Denton County, Texas, and
continuing a total distance of 1859.69 feet, to a point on the centerline of said F. M. Highway
1171,

THENCE N 83°59°53” E, 78.65 feet, along the centerline of F. M. Highway 1171, to the point of
curvature of a curve to the right;

THENCE Northeasterly, continuing along said centerline and with the arc of said curve having a
radius of 5729.58 feet, a central angle of 03°12°52”, whose chord bears
N 85°31°40” E, 321.40 feet, an arc length of 321.44 feet;

THENCE N 87°12’45” E, 490.47 feet, continuing along said centerline, to the point of curvature
of a curve to the right;

THENCE Southeasterly, continuing along said centerline and with the arc of said curve, having a
radius of 1145.92 feet, a central angle of 15°16°07”, whose chord bears S 84°53°51” E, 304.47
feet, an arc length of 305.37 feet;

THENCE S 77°25°15” E, 173.96 feet, to a point at the intersection of the centerline of F. M.
Highway 1171 and Skillern Road (Flower Mound Road);

THENCE S 01°08°26” E, 806.38 feet, in Skillern Road (Flower Mound Road) to the southwest
corner of that certain tract described as Second Tract in deed to Deacon Investments recorded in
Document Number 94-55996 of the Real Property Records of Denton County, Texas;

THENCE N 89°42°10” E, 1619.47 feet, along the south line of said Deacon Investments tract
and the north line of said Skillern tract (Volume 475, Page 391), to a fence corner found at the
northeast corner thereof, being the southeast corner of said Deacon Investments tract, being on
the west line of said Second Tract (Volume 472, Page 114);
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THENCE N 02°37°17” W, 338.19 feet, along the east line of said Deacon Investments
tract and the west line of said Second Tract (Volume 472, Page 114), to a %” rebar found
at the northwest corner thereof, being on the southwesterly right-of-way line of F. M.
Highway 1171, described as Tract 11 in deed to the State of Texas recorded in VVolume
517, Page 189 of the Deed Records of Denton County, Texas, being in a curve to the
right;

THENCE Southeasterly, along the southwesterly right-of-way line of F. M. Highway
1171, the north line of said Second Tract (Volume 472, Page 114) and said Bunn tract
and with the arc of said curve having a radius of 1100.92 feet, a central angle of
09°41°30”, whose chord bears S 54°46°35” E, 186.00 feet, an arc length of 186.22 feet;

THENCE S 50°06°25” E, 563.15 feet, continuing along said line, to a ¥2” capped rebar (G
& A) found at the north corner of that certain called 0.066 acre tract of land described in
deed to Rockpointe Church of Denton County, recorded in Document Number 06-6483;

THENCE S 39°52°08” W, 122.39 feet, along the west line of said 0.066 acre tract, to a to
a %2” capped rebar found (G & A) set at the point of curvature of a curve to the right;

THENCE Southwesterly, continuing along the west line of said tract and with the arc of
said curve having a radius of 188.00 feet, a central angle of 23°05°20”, whose chord bears
S 51022°28” W, 75.25 feet, an arc length of 75.76 feet, to a %2” capped rebar (G & A)
found;

THENCE S 27°02°02” E, 24.00 feet, along the southwest line of said tract, to a %2”
capped rebar (G & A) found at the westerly northwest corner of that certain tract of land
described in deed to Rockpointe Church of Denton County recorded in Document
Number 05-36064 of the Real Property Records of Denton County, Texas;

THENCE S 02°20°42” E, 7.27 feet, along the west line of same;

THENCE N 39°54°41” E, 210.92 feet, to a point on the north line of said RockPointe
Church Addition and the southerly right-of-way line of F. M. Highway 1171;

THENCE along the northerly line of said Rock Pointe Church Addition and the southerly
right-of-way line of F. M. Highway 1171, the following:

S 50°06°25” E, 45.04 feet;

S 47°51°06” E, 99.88 feet;

and S 50°17°58” E, 39.99 feet;
THENCE S 40°40°59” W, 1371.34 feet;
THENCE South, 150.00 feet;

THENCE S 56°35’45” W, 2493.90 feet, to a point on a westerly line of said Bunn tract
and the southerly east line of said Wilson tract;

THENCE N 00°47°32” W, 1771.50 feet, along the southerly east line of said Wilson
tract, to a ¥2” rebar found at the easterly northeast corner thereof, being on the south line
of said Rae E. Skillern tract recorded in Volume 425, Page 278 of the Deed Records of
Denton County, Texas;

THENCE S 89°47°54” W, 688.59 feet, along the south line of said Skillern tract (Volume

425, Page 278) and the easterly north line of said Wilson tract to the POINT OF
BEGINNING and containing approximately 162.859 acres of land.
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APPLICATION PROCEDURES FOR POOLING STATE LEASES

You may use the online version of these procedures below, or download them
into Adobe Acrobat Reader. This page is best viewed with Microsoft Internet

Explorer.

TABLE OF CONTENTS

1. Negotiating a Pooling Agreement
2. Information to be submitted with the Application
3. Miscellaneous Notes on Pooling

I. Negotiating a Pooling Agreement

Subchapter E of Chapter 52 of the Texas Natural Resources Code, V.A.T.C.S.,
provides the statutory authority for pooling State Leases. The School Land Board
(“Board”) must approve the pooling of State Leases (except leases covering
highway right of ways, which give the Lessee pooling authority) and the
Commissioner of the General Land Office (“GLO”) must find that the pooling is in
the best interest of the State. Section 52.076 of the Code provides that the Board
may pool or bring an action to force pool unleased riverbeds and channels. The
pooling of State leases or lands are for the purpose of conservation and utilization
of the pooled mineral(s), to prevent waste, to facilitate orderly development and
to preserve correlative rights.

To file a Pooling Application, send a completed copy of the Pooling Application
and a $100.00 application fee to:

Texas General Land Office
Attention: Energy Resources/Mineral Leasing
P.O. Box 12873
Austin, TX 78711-2873

The application and supporting data must be submitted to the GLO at least 15
working days prior to the meeting at which the Board is to consider the
application. The Board usually meets the first and third Tuesdays of every month
at 10:00 a.m. in Room 170, Stephen F. Austin Building, 1700 North Congress
Avenue, Austin, Texas. The applicant or a representative of the applicant may
want to attend the Board meeting in case any questions arise.


http://www.glo.state.tx.us/energy/leasesales/pool/procedures.pdf
http://www.adobe.com/
http://www.microsoft.com/downloads/search.asp?
http://www.microsoft.com/downloads/search.asp?
http://www.glo.state.tx.us/energy/leasesales/pool/procedures.html#intro
http://www.glo.state.tx.us/energy/leasesales/pool/procedures.html#submit
http://www.glo.state.tx.us/energy/leasesales/pool/procedures.html#otherinfo

The primary pooling contacts: RRC Districts:

Tracey Throckmorton, P.G. 2,3,5,and 6 512-475-1500
Ladell Collier, P.G. 1,4,7B,and 9  512-475-1441
Ronald Widmayer, P.G. 7C.,8,8A and 10 512-475-1508
Peter Boone, PhD..P.G. Pooling 512-475-1501

Committee Chair

Back to top

Il. Information to be submitted with the Application

1. All pooling agreement applications must be accompanied by a legible,
accurate plat. Submit plat both as hard copy and electronically (coverage,
shapefile or geodatabase), or georeferenced CAD files acceptable, when
available. Plat to be at a scale of 1” = 1,000’ and include an accurate bar graph.
If necessary, submit the large area plat at a scale of 1” = 2,000’. The plat shall
include all of the following:

a.

b.

h.

Point of beginning.
Two (2) known coordinates.

Field notes/metes and bounds.

. Section and abstract numbers with survey names, county names,

block nhames, lot, subdivision, etc.

. Indicate all state leases by shading or hatching. Identify the state

lease (MF) number(s), if applicable.

A north arrow.

. Surface locations for all directional and horizontal wells, indicating the

penetration points and terminus locations of all bottom hole(s).
Include length of lateral if horizontal well.

Note the 10-digit APl number at the surface locations.

For any questions or comments concerning the above information, please contact
“Zeke” Guillen, at 512-936-4104 or at Ezequiel.Guillen@glo.state.tx.us.

3. Operator's Tax ID Number.


mailto:tracey.throckmorton@glo.state.tx.us
mailto:ladell.collier@glo.state.tx.us
mailto:ronald.widmayer@glo.state.tx.us
mailto:peter.boone@glo.state.tx.us
http://www.glo.state.tx.us/energy/leasesales/pool/procedures.html#contents
mailto:Ezequiel.Guillen@glo.state.tx.us

4. RRC Form W-1, W-2, or G-1, as applicable.

5. Date of first production and sales from unit well(s), if applicable.

6. Unit and regional maps:
a. Include structure, isopach, productive limits, time slices, etc...
b. Include unit outline on all maps submitted.

c. With seismic maps provide several strike, dip, and/or arbitrary lines
across the area of interest and several time slices through the zone of
interest.

7. Type log showing primary and secondary objectives with formation tops
annotated.

8. Cross-sections, as appropriate.

9. Completion and production data for wells drilled in the general area of the
unit. (Generally, within one mile and other significant wells).

10. Geologic tops and other data for significant wells in the area.

11. For unit wells or other significant wells, include the following reservoir
engineering data: porosity, permeability, initial and current reservoir
pressures, bottom-hole temperatures, oil and gas gravity, estimation of the
aerial extent of the reservoir, and gross and net sand thickness.

12. Copy of recorded Designation or Declaration of Pooled Unit or Unit
Agreement if available. This is applicable when the State is going to ratify a
unit rather than using the State’s form of Pooling Agreement. Examples would
be when the state leases(s) is/are free royalty lease(s), secondary recovery
units and pooling unleased riverbeds into an existing unit.

13. Analog field and special field rules, where applicable.

14. Names of all working interest owners who will join in the execution of the
Pooling Agreement.

15. Names and respective capacities (e.g., president, vice-president, attorney-
in-fact, etc.) of the persons authorized by the working interest owners to
execute the agreement.

16. Names of all owners of the soil who have not authorized pooling and will
be executing the agreement.



17. A gradient boundary survey may be required of riverbeds if the entire
State lease is not included in the unit, or for unleased riverbeds, if a sufficient
legal description and/or acreage estimate is not available.

18. Other pertinent data.

NOTE: Geologic maps, electric logs, seismic records, and other such data are
kept confidential and do not become public record. Basic electric logs follow
Railroad Commission confidentiality requirements.

Back to top

I1l. Miscellaneous Notes on Pooling

The Board's policy is to approve a temporary or fixed term unit agreement if the

unit well has not been drilled and completed or the proposed unit acreage has not

been drilled to density. A permanent unit may be approved after the unit well is
drilled and completed or if the proposed unit acreage has been, or will be drilled
to density. Please indicate which situation is applicable. If a temporary unit is
initially approved, a new application for making the unit permanent, or extending
the temporary unit, is required, and should be filed prior to the expiration date of
the temporary unit. Pooling agreements covering unleased riverbeds usually
require a consideration payment to the State and the State’s participation is
usually based on the State receiving a 25% royalty.

All applications are reviewed by the Pooling Committee, which makes
recommendations to the Board. The Pooling Committee consists of
representatives from the Texas General Land Office, the Governor's Office, and
the Attorney General's Office.

A personal appearance before the Pooling Committee is not required by the
applicant or a representative of the applicant. However, an appearance may be
beneficial if the application is complex or the Pooling Committee informs the
applicant that the committee will not recommend approval of the application. A
meeting with the Pooling Committee will be scheduled at a mutually agreeable
time.

The Pooling Committee will prepare a Pooling Committee Report that will be

presented to the Board either recommending approval or denial of the proposed
unit. A plat showing the outline of the unit with well locations will accompany the
Report and be shown at the Board meeting.

After approval of the application by the Board, a Pooling Agreement or
Ratification, if applicable, will be prepared by the General Land Office for
execution by the applicant and then the Commissioner.


http://www.glo.state.tx.us/energy/leasesales/pool/procedures.html#contents

Application is not required for leases covering highway rights of way, however the
lease does require that a copy of any pooling agreement or designation affecting
the lease, be furnished to the GLO within 90 days. Application and Board
approval is only required when the size of the unit exceeds the pooling authority
granted in the lease.

Back to top

IV. SURFACE COMMINGLING OF STATE LEASES

Please be advised that pursuant to the terms of certain state leases, the lessee
must obtain permission from the GLO before commingling state oil and/or gas
lease production with private lease production or other state lease production in
accordance with Texas Administrative Code, Title 31, Part 1, Chapter 9,
Subchapter C, Section 9.35 (a) (3) which provides in part as follows:

“(3) Lessee must obtain written permission from the GLO staff before
commingling state production with private production or before commingling
state oil and/or gas from two separate leases, separate reservoirs or multiple
stratigraphic of lenticular accumulations.”

For any questions or comments concerning commingling, please contact Matthew
Scott, P.E. at 512-475-2230 or at matthew.scott@glo.state.tx.us

Back to top


http://www.glo.state.tx.us/energy/leasesales/pool/procedures.html#contents
mailto:matthew.scott@glo.state.tx.us
http://www.glo.state.tx.us/energy/leasesales/pool/procedures.html#contents
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